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COFFIN, Senior Circuit Judge. These appeal s are the | atest

chapter in a decade-1ong conflict between appel | ant/cross-appel | ee
Puerto Rico Sun G| Conpany ("Sun G 1") and appelleel/cross-
appel | ant Seahorse Marine Supplies, Inc. ("Seahorse"). The dispute
arose at the end of a long rel ati onship between the parties, during
whi ch Sun G| had provi ded fuel, predom nantly diesel, to Seahorse.
Seahorse sued Sun QG1, invoking the protections of the Petrol eum
Marketing Practices Act ("PWPA'"), 15 U S. C. 88 2801-41, and
contending that Sun G| inproperly termnated the parties

relationship in violation of that statute. Seahorse prevail ed at
trial, and Sun G| now challenges the district court’s finding of
subject matter jurisdiction, the jury instructions, the adm ssion
of certain expert testinony, and the denial of a notion for a new
trial. Seahorse cross-appeals and disputes the sufficiency of the
evidence as to its purported failure to mtigate danages. W
affirmin all respects.

| . Fact ual Backagr ound

Sun G1l, an oil refinery operating in Yabucoa, Puerto Rico,
and  Seahorse, a mrine supplies distributor and ship
repai r/ mai nt enance service, began their business relationship in
1983, when Seahorse started selling Sun O |'s unbranded fuel oil."
On July 23, 1988, the parties executed a trial franchise agreenent

expressly governed by the PWMPA Pursuant to that agreenent, Sun

! "Unbranded" and "branded," terns of art in the petrol eum
i ndustry, refer to whether fuel is sold under the trademark of the
refiner.
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O |l authorized Seahorse to use and display Sun G |'s tradenark for
the purpose of identifying and advertising the source of the
product . In April 1989, Sun Ol termnated the trial franchise
agreenent pursuant to the ternms of the PMA The parties
negotiated during the follow ng several nonths, and on Septenber
30, 1989, entered a one-year agreenent permtting Seahorse to
continue to sell the sane fuel products under Sun G |'s trademark.
The agreenent did not specifically nention the PMPA, but it
provided that it was "subject to interpretation and enforceability
under the laws of the Commonweal th of Puerto Rico and the | aws of
the United States of Anerica."?

As that agreenment neared its end date, the parties agreed to
extend the agreenent while they negotiated its renewal, and they

continued in that fashion through Septenber 1991. On Sept enber 18,

2 Sun Ol argues that the Septenber 1989 agreenent reflected
an intentional change from supplying fuel for use by vehicles on
land (and thus was covered by the PMPA) to supplying fuel for
marine uses (and thus allegedly was not subject to the PMPA).

The record reveals no support for this contention. Although
Sun G| attributes the term nation of the trial franchi se agreenent
to Seahorse's lack of interest in serving |and use vehicles, the
notice of term nation under the PMPA gave as the sole reason for
term nation the explanation that the agreenment "was drafted only to
cover a trial relationship.” There is no evidence of any
di scussi on concerning | and versus mari ne end use. |ndeed, Sun Q|
wote nmerely that a new agreenent woul d be negotiated, involving a
new term agreed upon price changes, and a new termnation
provi sion, all subject to the PWMPA

Contrary to Sun G |'s argunent that the new agreenent covered
no motor fuels for autonotive use other than diesel fuel --
inmpliedly suggesting fuels different from those in the earlier

agreenent -- the fuels and the quantities were identical. In fact,
the two contracts are substantially identical in all respects, with
the follow ng exception. In place of a clause specifically

referencing the PMPA, there was the nore conprehensive clause
quoted in the text. Neither party has contended t hat there was any
di scussi on concerning this substitution.
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1991, Sun QI changed its price posting nethod from a weekly

pricing fornula to a daily one.? In Novenmber, Sun QI began
rationing the fuel it would sell to Seahorse. It |ater stopped all
delivery of its product to Seahorse on credit. In January 1992,

Seahor se stopped buying fuel fromSun G1l. On February 17, Sun Q|
sent Seahorse a |l etter demandi ng that Seahorse di scontinue use of
Sun QO l's tradenmark. The parties' relationship ended, this
litigation ensued, and a short tinme |ater Seahorse shut down its
oper ati ons.

Il1. Procedural Background

_ Seahorse filed suit on WMrch 12, 1992, invoking the
protections of the PMPA and alleging wongful term nation or
nonrenewal of its franchise by Sun Gl. On May 7, Sun Ol filed a
notion to dismss, challenging subject matter jurisdiction on both
di versity and federal question grounds. The district court (Pérez-
G ménez, J.) granted the notion to disniss on diversity grounds,
but concl uded that subject matter jurisdiction was present under a
“liberal construction" of the PMPA Specifically, the district
court concluded that the PMPA's definition of "notor fuel™ includes
"maritime and industrial notor fuels, used by any type of notor
vehi cl es, including trucks and boats, in public roads or any type
of way, including the seas.” On Novenber 29, the district court

denied Sun QG l's request for reconsideration, or, alternatively,

® The parties hotly contest the inpact of this change. Sun

Ol posits that it should have nade Seahorse nore profitable, but
Seahorse asserts that it negatively and irreparably damaged its
busi ness.
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for certification of an i nmedi at e appeal under 28 U.S.C. § 1292(b).
The case was subsequently transferred to Judge Dom nguez.

On February 16, 1995, Seahorse filed a notion for partia
sumary judgnment based on Sun G |l's alleged failure to provide the
PMPA' s requisite notice totermnate the rel ationship. That notion
was referred to a magistrate judge, who recommended that it be
deni ed and concl uded t hat

there exists a plethora of evidence in the form of

communi cations between the parties (which includes

|l etters and faxes), which could lead a reasonable trier

of fact to conclude that Seahorse was on actual notice of

the particulars required by the Act, and that additional

witten notice woul d have been an exercise in futility as

it would [have] nerely equat[ed] with an elevation of

form over substance.

(I'nternal quotations omtted.) On August 7, 1997, the district
court rejected the magi strate judge's recommendati on that sunmmary
j udgnment be denied. Instead, it concluded that because Sun Gl's
February 17, 1992 letter to Seahorse did not conply with the Act's
notice requirenents, Sun Ol was strictly liable to Seahorse under
t he PMPA.

On August 21, 1997, Sun Ol noved to alter, anmend or clarify
t he August 7 order, and, inter alia, again requested that the court
certify the order for interlocutory appeal under 28 U S C
8§ 1292(b). On Decenber 30, 1997, the court reversed its prior
grant of sunmmary judgnent, finding that a reasonable jury could
concl ude that Seahorse voluntarily had abandoned its relationship
with Sun G|, but left intact the finding that if there was no
vol unt ary abandonnent, Sun Ol was liable. The district court also

certified the jurisdictional question for appeal to this court.
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Despite this certification, we denied Sun QOl's petition on
February 27, 1998.

Trial began on Cctober 4, 1999 and continued t hrough Decenber
21. The court |limted the triable issues to (1) whether Sun Q|
had term nated or non-renewed, or whether Seahorse had voluntarily
abandoned, the franchise; and (2) if Sun Gl had term nated or non-
renewed, the anount of damages to which Seahorse was entitl ed.

On Novenber 2 and 3, 1999, the court held a hearing under
Daubert v. Merrell Dow Pharm, Inc., 509 U S. 579 (1993), and Kumho

Tire Co. v. Carmchael, 526 U S. 137 (1999), regarding Sun Gl's

chal | enges to Seahorse's expert testinony. The court concl uded
that the expert testinony was admi ssible and its strength should
hinge on the jury's credibility findings.

The jury concluded that Sun Gl had illegally term nated or
non-renewed the parties' relationship and awarded Seahorse $2.5
mllion.* On Decenber 30, 1999, the district court entered
judgment pursuant to the verdict. The court |ater denied a variety
of post-judgnment notions and reentered judgnment on March 30, 2001.
Sun QG| and Seahorse subsequently tinmely filed their respective
noti ces of appeal.

[11. Subject Matter Jurisdiction Under the PMPA

At the outset, Sun G| <challenges the district court's
conclusion that it possessed subject matter jurisdiction over this

case. The district court concluded that Congress contenplated

* The jury concluded that Seahorse was danaged in the anount

of $3 million, but that Seahorse had failed to mtigate $500, 000 of
t hose danmges.
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protection for distributors |ike Seahorse in contractual
relationships with refiners like Sun Q1. W review that

determ nati on de novo, Bull HN Info. Sys.. Inc. v. Hutson, 229

F.3d 321, 328 (1st Cir. 2000), and conclude that subject nmatter
jurisdiction is present.
The PMPA is a renedial statute, and as such, "nerits a

rel atively expansive construction,” CK. Smth & Co. v. Mtiva

Enters., 269 F.3d 70, 76 (1st Gr. 2001). W are m ndful, however,
that the statute is in derogation of comon |law rights, and
therefore "should not be interpreted to reach beyond its original

| anguage and purpose.” [d. (quoting Chestnut Hill Glf, Inc. v.

Cunberl and Farns, Inc., 940 F.2d 744, 750 (1st G r. 1991)).

Wth these principles in mnd, we turn to the text of the
statute, as the "starting point for interpretation of a statute is

t he | anguage of the statute itself."” Kaiser Alum numé& Chem Corp

v. Bonjorno, 494 U S. 827, 835 (1990) (internal quotation marks
omtted). W give effect to the statute's plain nmeaning "unless it
woul d produce an absurd result or one manifestly at odds with the

statute's intended effect," Parisi by Cooney v. Chater, 69 F.3d

614, 617 (1st CGr. 1995); see also United States v. Puerto Rico,

287 F.3d 212, 217 (1st Gr. 2002); Arnold v. United Parcel Serv.,

136 F.3d 854, 857-58 (1st Cir. 1998), and we interpret the plain
| anguage "in light of the purposes Congress sought to serve." See

Arnold, 136 F.3d at 858 (citing D ckerson v. New Banner Inst.

Inc., 460 U. S. 103, 118 (1983)). Under the PMPA,

[t]he term "franchi se" nmeans any contract--
(i) between a refiner and a distributor,
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(1i) between a refiner and a retailer,

(ti1) between a distributor and another distributor, or
(iv) between a distributor and a retailer,

under which a refiner or distributor (as the case may be)
authorizes or permts a retailer or distributor to use,
inconnectionwth the sale, consignnent, or distribution
of nmotor fuel, a trademark which is owned or controlled
by such refiner or by a refiner which supplies notor fuel
to the distributor which authorizes or permts such use.

15 U.S.C. § 2801(1) (enphasis added).

“"Motor fuel"™ is defined as "gasoline and di esel fuel of a type
distributed for use as a fuel in self-propelled vehicles designed
primarily for use on public streets, roads and highways."
15 U.S.C 8§ 2801(12) (enphasis added). Buil ding on those
definitions, the PMPA next expl ains the prohibitions on notor fuel
franchi sors, with exceptions not rel evant here:

[NJo franchisor engaged in the sale, consignnment, or

di stribution of notor fuel in comrerce may--

(1) terminate any franchise . . . prior to the concl usion

of the term or the expiration date, stated in the

franchi se; or

(2) fail to renew any franchise relationship

[without followi ng the PMPA s requirenents].

15 U.S.C. § 2802(a).

The parties contest whether Seahorse is engaged in the
distribution of "notor fuel,"” as that phrase is contenpl ated under
the PMPA. Sun O| contends that the Act was neant to apply only to
autonotive filling stations or fuel actually used in notor vehicles
and that applying the PMPA to a marine supplies distributor would
I mperm ssi bly broaden its reach. But we nust read the statute as
witten. The record reflects that Sun G| distributed to Seahorse

at |least 40,000 barrels of diesel fuel nonthly. Under the PWVPA's

definition of "notor fuel,"” the fuel at issue need only be "of a
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type" for use by vehicles traversing land. |In a sworn statenent,
Sun O l's treasurer defined the diesel fuel Sun Ol distributed to
Seahorse as that which "may be used in ships and vessels and by

owners of chem cal plants that have boilers, and also in trucks and

vehi cl es" (enphasi s added). Because the di esel fuel coul d have been
used for land vehicles, the plain |language of the statute covers
the relationship at issue here.® Sun Q| effectively reads "of a
type" out of the statute, but we are not at liberty to do that. W
therefore refuse to | egislate a requirenment that franchi sees prove
that the fuel was actually used in a self-propelled | and vehicle,
instead of a boat, a |awnnmower, or any other nachine that uses
notor fuel to run.

Sun Q| rests its contrary argunent on two grounds. The first
is that the district court, in defining "notor fuel," included that
used by boats as well as trucks, and equated "the seas" wth
"public streets, roads and hi ghways.” 1In so doing, Sun Q| argues,
the court inproperly relied onthe statute's broad renedi al purpose
and expanded the reach of the statute. As the preceding text

i ndi cates, our decision does not rest on this interpretation.

> Diesel fuel was only one of several types of fuel Sun GOl

sold to Seahorse. However, the anount of diesel fuel was
substantial in conparison to the other types. Under the Septenber
1989 agreenent, for exanple, Sun G| agreed to sell to Seahorse on
a nont hly basis at | east 40,000 barrels of diesel, 5, 000 barrels of
kerosene, and 15,000 barrels each of Nos. 5 and 6 fuel oil.
Because diesel conprised nore than half of the sales, our
conclusion is not tantanmount to the tail wagging the dog. W thus
concl ude that subject matter jurisdiction exists over the franchise
agreenent as a whol e.
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Sun Ol's second contention is that the PMPA' s |egislative
history indicates that "the Act was designed to govern
rel ati onshi ps involving autonobiles, not ships." It refers to
Senate Report No. 95-731, which acconpanied the |legislation
resulting in the PMPA and the introductory | anguage describing it,
as providing for

the protection of franchised distributors and retailers

of nmotor fuel and to encourage conservati on of autonotive

gasoline and conpetition in the marketing of such

gasoline by requiring that information regarding the
octane rating of autonotive gasoline be disclosed to
consumers . :
S. Rep. No. 95-731, at 1, reprinted in 1978 U . S.C.C. A N. 873, 876
(1978) (hereinafter S. Rep. No. 95-731). The protection of
franchised distributors was the purpose of Title 1, which
est abl i shed "m ni num Feder al st andar ds gover ni ng t he
termination . . . of franchise relationships for the sale of notor

fuel. The requirenents regardi ng gasoline octane ratings
were the subject of Title Il. This latter Title Il reference to
aut onotive gasoline, directed to information disclosure, is not
confortably transferred to Title | to effect a narrowing of the
scope of franchise relationships. It may well be that the
intervention of Congress was triggered by autonotive gasoline
franchise relationships. But does the historical origin of
| egislation trunp its unanbi guous | anguage describing a broader
reach? W think not unless such a literal construction would do
vi ol ence to the basic policy underlying the statute.

The policy behind Title | was identified in Veracka v. Shell
Ol Co., 655 F.3d 445, 448 (1st Cir. 1981), when then Judge Breyer
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wote: "The | egislative history of the Marketing Act shows that its
basic effort to prevent franchise termnation reflects a
recogni tion of the disparity of bargaining power between franchi sor
and franchisee and an effort to prevent coercive or unfair
franchi sor practice.”

The Suprene Court has cautioned that "reference to | egi slative
history 1is inappropriate when the text of the statute is

unambi guous. " Dep't of Hous. & Urban Dev. v. Rucker, 122 S. O

1230, 1234 (2002). I ndeed, "[w hen a statute's text is
enconpassing, clear on its face, and productive of a plausible
result, it is unnecessary to search for a different, contradictory

meaning in the legislative record.”" Rhode Island v. Narragansett

Indian Tribe, 19 F. 3d 685, 698 (1st Cir. 1994).

Even assuning that the statute coul d be consi dered anbi guous,
we find no persuasive contrary signal in the legislative history.
O the PMPA' s three titles, only Title | is gernane here because it
is the only one that governs termnation of franchises. Its
| egi sl ative history establishes that Congress passed the statuteto
remedy "the disparity of bargaining power” between franchi sors and
franchisees, S. Rep. No. 95-731, at 17, by "establish[ing]
protection for franchisees [of notor fuel] from arbitrary or

di scrimnatory term nati on or nonrenewal of their franchises.” 1d.
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at 15.° The relationship of Seahorse and Sun Q| confortably fits
wi thin that statenent of purpose.

Title 11, by contrast, is obviously targeted at autonotive
gasol i ne, as opposed to the broader product, notor fuel. Title Il
requires the testing, certification, and posting of octane ratings
for autonotive fuel to ensure consuners' ability to conpare
di fferent types of gasoline. Title Il'"s legislative history is

replete with references to cars and everyday consuners: "autonotive

gasol i ne, gasoline," "gasolineretailer, notori sts,"” and "not or
vehicles." 1d. at 88 19-21, 43-45. The phrase "notor fuel" is not
used at all. That Title Il repeatedly uses those terns, while
Title | continually refers solely to "notor fuel,"” suggests that
Congr ess sought broad protection for franchi sees of notor fuel.’
In sum we conclude that the rel ati onshi p bet ween Seahorse and
Sun G| fits within the plain |anguage of the statute and the
| egi slative history only buttresses that conclusion. It is up to
Congress to amend the PMPA's definitional section, and the courts

may not usurp that authority.

® To be sure, the legislative history includes as valid

grounds for termnation, a franchisor's withdrawal froma rel evant
geographic market area, S. Rep. No. 95-731, at 34, and "the
repeated failure by the franchisee to operate the marketing
prem ses in a clean, safe, and healthful manner."” I d. at 35. These
I solated illustrations, even if construed to refer only to |and-
oriented operations, are part of a non-exclusive list of grounds
for term nation

" Title Ill adds nothing to our analysis. |Its only purpose
is to direct the Secretary of Energy to study the practice of
"subsi di zati on of notor fuel marketing operations with funds or
services derived fromot her petrol eumrel ated operations.” S. Rep.
No. 95-731, at 16.
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V. Jury |Instructions

We review jury instructions de novo, bearing in mnd that the
district court's "refusal to give a particular instruction
constitutes reversible error only if the requested instruction was
(1) correct as a matter of substantive law, (2) not substantially
i ncorporated into the charge as rendered, and (3) integral to an

i mportant point in the case.” United States v. DeStefano, 59 F. 3d

1, 2 (1st Gr. 1995) (internal quotation marks omtted).

A Adequacy of Notice

Sun G| contends that the district court erred in refusing to
instruct the jury on whet her the conpany had gi ven proper notice of
termnation "under the circunstances.” Al though masked as a jury
instruction challenge, Sun Ol's brief nmakes clear that this is
actually a challenge to the pivotal pre-trial ruling that Sun Q|
had not net the notice requirenents of the PMPA. 2 Under the | aw
of the case doctrine, a party may not revisit a substantive ruling

through this type of attack on a jury instruction. See Nat'l Labor

Rel ations Bd. v. Goodless Electric Co., 285 F.3d 102, 107 (1% Cr.

2002) ("[When a court decides upon a rule of law, that decision
shoul d continue to govern the sane issues in subsequent stages in

the same case.") (quoting Arizona v. California, 460 U. S. 605, 618

(1983)). Sun G l's focus on the jury instruction, rather than on

8 Although Sun G| devotes several pages of briefing to this
challenge, it neither recites nor points us to the specific
contested instruction. That om ssion reinforces the transparency
of its jury instruction challenge.
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t he

district <court's underlying conclusion, is perplexing.

Neverthel ess, we will indulge the argunent.

Sun G| contends that its February 17, 1992 letter net

notice provisions "under the circunstances" because Seahorse

act ual

states in full:

Even t hough our Supply Agreenent expired on Septenber 14,
1990 and we agreed to continue supplying fuel to you
under its ternms through [March 15, 1991, Seahorse
continues to use in its operations our trademark and
trade nane.

W are hereby requiring you to discontinue using our
trademark and trade name to pronote your business and we
woul d expect that you i medi ately honor our request.

The PMPA contenplates strict notice for termnation

nonr enewal of a notor fuel franchise:

(a) General requirements applicable to franchisor

Prior to termnation of any franchise or nonrenewal of
any franchi se rel ati onshi p, the franchi sor shall furnish
notification of such term nation or such nonrenewal to
the franchisee who is a party to such franchise or such
franchi se rel ati onshi p- -

(1) in the manner described in subsection (c) of

this section; and

(2) except as provided in subsection (b) of this

section, not | ess than 90 days prior to the date on

whi ch such term nation or nonrenewal takes effect.
(b) Additional requirements applicable to franchisor

(1) In circunstances in which it would not be
reasonabl e for t he franchi sor to furnish
notification, not less than 90 days prior to the
date on which termnation or nonrenewal takes
effect, as required by subsection (a)(2) of this
section- -
(A) such franchi sor shall furnish notification
to the franchisee affected thereby on the
earliest date on which furnishing of such
notification is reasonably practicable[.] * *
*

(c) Manner and form of notification
Noti fication under this section--
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(1) shall be in witing;

(2) shall be posted by certified mail or personally

delivered to the franchi see; and

(3) shall contain--
(A) a statenent of intention to termnate the
franchise or not to renew the franchise
rel ati onshi p, together wth the reasons
t herefor;
(B) the date on which such term nation or
nonrenewal takes effect; and
(C the summary statenent [of available
remedi es and relief prepared by the Secretary
of Energy].

15 U.S.C. § 2804.

The PMPA's notice provisions mandate strict conpliance and
thus cannot be selectively followed by the franchisor. See
15 U.S.C. § 2804(a) ("[T]he franchisor shall furnish notification

"); S. Rep. No. 95-731, at 39 ("[NJotification . . . nust be

provided . . . .") (enphasis added in both); see also Thonpson v.

Kerr-MGee Refining Corp., 660 F.2d 1380, 1390 (10th Gir. 1981)

(mandating strict conpliance). But cf. Avramdis v. Arco Petrol eum

Prods. Co., 798 F.2d 12, 17 (1st Cir. 1986) (declining to require
strict notice of specific date of term nati on where the franchi sees
transformed a definite termnation date into a |ater unspecified
date by securing a prelimnary injunction). Qur precedent, which
tenpers strict conpliance only for the nost trivial of departures,
is consistent with the notice provisions' underlying purpose of
protecting franchi sees from arbitrary or unanti ci pat ed
termnations. Failure to follow the rules |eaves the franchisee
wi t hout clear notice.

Sun Q1| concedes that the February 17 letter did not

"expressly notify Seahorse of the reasons for termnation,"” and
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that the conpany neither personally delivered that |etter nor sent
it viacertified mil. The letter also did not contain the sunmary
statenment, though Sun O | seens to argue that its prior provision
of the statenent to Seahorse at the end of the trial franchise
agreenent obviated its duty to provide it again. In short, section
2804(c) contains five specific requirenents. Three of the five
were not net. Only the requirenents of a witing and that of a
date of termnation ("imedi ately") could be said to have been net.
Sun QO posits that inposing a strict notice requirenent
woul d el evate form over substance because Seahorse was already on
notice as to why Sun G| intended to termnate the relationship
The critical flawin this argunent is that, despite Sun G |'s past
conpl aints to Seahorse (e.g., about nonpaynent and over ext ensi on of
credit), its continuing relationship with Seahorse led to the
perm ssible inference that Sun G| did not consider any of
Seahorse's transgressions grounds for termination.? There is a
stark difference between conplaints by one of the parties in a
|l ong-term business relationship and that party's intent to
termnate the relationship. Even if Seahorse was delinquent, it

justifiably relied on Sun G l's inaction.

° For exanple, Sun G| points to aletter it sent to Seahorse

regardi ng checks that had been returned for insufficient funds.
Not hing in the January 1992 | etter suggests that Sun Q| consi dered
the violation to be critical to the continuance of the business
rel ati onship. Indeed, the letter concludes: "W woul d appreciate
if you contact your bank and resolve this issue today. It is over
a week that these checks were returned by the bank and not
repl aced. "
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A review of the caselaw on which Sun QI relies further
confirms the weakness of its position. As di scussed supra, Sun
Ol's February 17 letter failed in multiple respects to conply with
the PMPA's notice requirenents. In asserting that its prior
interactions with Seahorse anpbunted to a de facto notice of its
intent to terminate the relationship, Sun QI cites nunerous
district court cases that dealt only with a franchisor's failure to

include the Secretary of Energy's summary statenent of avail able

remedi es fromthe Federal Register. See, e.qg., Shell GOl Co. v.

A . Z Servs. Inc., 990 F. Supp. 1406, 1416 (S.D. Fla. 1997) (failure

to include summary statenent did not render notice invalid);

G oteneyer v. Lake Shore Petro Corp., 749 F. Supp. 883, 889 (N.D

I11. 1990) (sane); Martin v. Texaco, Inc., 602 F. Supp. 60, 63

(N.D. Fla. 1985) (concluding that the jury had to determ ne whet her
a franchisor's failure to include the summary statenent deprived
the franchisee of notice as contenplated by the PMPA); Brown v.

Magness Co., 617 F. Supp. 571, 574 (S.D. Tex. 1985) (no inadequate

notice for failure to attach sunmary statenent and for delivering
notice to the franchisee's attorney, rather than the franchisee).
Sun O l's other cited cases are sinply inapposite. In Brown

v. Anerican Petrofina Mtg., 555 F. Supp. 1327, 1335 (MD. Fla.

1983), the court noted "the very close question" of whether actual
notice can trunp PMPA notice but declined to resolve the issue. In

Frisard v. Texaco, Inc., 460 F. Supp. 1094 (E.D. La. 1978), deci ded

soon after the PMPA' s passage but before the summary statenent was

published in the Federal Register, the court dealt with nearly
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perfect conpliance. In that case, the notice was in "witing
posted by certified nail, stated both the intention not to renew as
well as the effective date of nonrenewal, cited the . . . reason

for nonrenewal, and referred to the future receipt of the summary

statenment. . . . [The] letter was not only tinely, but conplied
with the PMPA in all respects.” [d. at 1100 (enphasis added).
Simlarly, Desfosses v. Wallace Energy, Inc., 836 F.2d 22 (1st

Cir. 1987), the only First Crcuit case cited by appellant, is
easi |y distinguishable. In Desfosses, the franchi see argued that
the franchisor failed to conply with section 2802(c)(4) (a section
I napplicable here) by failing to notify the franchisee of the
requi renents of an underlying | ease for the franchi see's property.
Al though we suggested that 1in certain circunstances actual
knowl edge of a franchisor's reasons for termnation mght trunp
strict conpliance, we concluded that the franchisor had, in fact,
gi ven proper notice under section 2802(c)(4). 1d. at 27.

We conclude that the district court's refusal to instruct the
jury on whether Sun Q1 had given proper notice "under the
circunstances” was correct as a matter of |aw The evidence
plainly shows that Sun G| failed to follow the strictures of the
PMPA's notice requirenents, even if they were read broadly.
Accordingly, we find no nerit to this jury instruction chall enge.

B. Grounds for Term nation

Sun G| contests the district court's refusal to instruct the
jury on whet her the conpany had sufficient grounds to term nate the

franchi se under the PMPA Sun Gl did not specifically point to
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the contested instruction, but we assunme that it is proposed
instruction nunber eighteen, entitled "PMPA - Gounds for
Term nation."

As an initial matter, Sun G| did not adequately preserve its
objection to this instruction. Rul e 51 of the Federal Rules of
Civil Procedure states that an objection to a jury instruction is
wai ved unl ess the party "stat[es] distinctly the matter objected to
and the grounds of the objection.” Fed. R Cv. P. 51. Here, the
entire objection stated:

Wth respect to proposed [instructions] 14, 15, 16, 17, 18,
and 19, . . [W e contend that the instructions shoul d be
charged to the jury because they correctly state the el enents
of the cl ai nrs and def enses avail abl e under the | aw purportedly
applicable to this case.

We further contend that the failure to instruct the jury in
this fashion, based on the Court's pre-trial rulings . . . is
i ncorrect because it precludes defendant fromchallenging in
the trial of this case the Court's finding that the only
issues to be tried were whether Seahorse abandoned the
relationship with [Sun GI] or whether [Sun G 1] term nated
the relationship and the danages caused to the plaintiff in
the case of a termi nation or nonrenewal .

So [] stated, the issues preclude[] trying the issue as to
whet her the PMPA was even inplicated in this case by finding
as proven that the fuel sold by defendant to plaintiff in the
rel ati onshi p was notor fuel despite the definition provided in
the PMPA That even if Seahorse failed to conply wth
provi sions of the all eged franchi se and caused events rel evant
tothe relationship . . . as aresult of which term nation or
nonr enewal of the franchi se was reasonable, that [Sun G I] did
not provide sufficient notice under the act to rely on those
breaches and events to preclude liability.

The first two paragraphs include boilerplate |anguage that only
restates the district court's fram ng of the case and does not go
to the substance of the contested instructions. And the oblique

nature of the third paragraph certainly fails to "state distinctly
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the matter objected to,"” as required by Rule 51. W thus concl ude
that the objection does not neet Rule 51's standard, and we revi ew
only for plain error. Under that standard, Sun O nust prove
"(1) that there was error, (2) that it was plain, (3) that it
likely altered the outcone, and (4) that it was sufficiently
fundanmental to threaten the fairness or integrity or public

reputation of the judicial proceeding.” Gay v. Genlyte G oup, 289

F.3d 128, 134 (1st Cr. 2002) (quoting United States v. 4 ano, 507

U S. 725, 735-36 (1993)).

The court rejected the instruction as inconsistent with its
pre-trial ruling that liability would attach if the jury found a
termnation, regardl ess of the grounds, because of the inadequate
noti ce. Al though the grounds for termnation could have been
relevant to the jury's assessnment of dammges, by indicating the
reasonabl e period of tinme for future lost profits, the actual
| anguage of the instruction nmakes clear that it was yet another
attenpt to ask the jury to re-assess the district court's pre-tri al
rulings onliability. The district court's refusal to instruct the
jury in this vein was correct as a natter of |aw.

V. Expert Testinony of Heidie Calero

Sun G| next argues that Seahorse's damages expert, Heidie
Cal ero, proffered inherently unreliable evidence that should have

been excluded by the district court under its Daubert/Kumho Tire

gat ekeeping function. See Kunmho Tire, 526 U S. at 141; Daubert,

509 U S. at 592-93.
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Rule 702 of the Federal Rules of Evidence provides the
backdrop for any consideration of expert testinony. That rule
provi des:

I f scientific, technical, or other specialized know edge

will assist the trier of fact to understand t he evi dence
or to determne a fact in issue, a wtness qualified as

an expert by know edge, skill, experience, training, or
education may testify thereto in the formof an opinion
or otherwise, if (1) the testinony is based upon

sufficient facts or data, (2) the testinony is the

product of reliable principles and nmethods, and (3) the

Wi tness has applied the principles and nethods reliably

to the facts of the case.
Fed. R Evid. 702. The Supreme Court's decisions in Kunho Tire and
Daubert guide a district court in determining how to assess the
adm ssibility of such expert testinony. Pursuant to Daubert, the
di strict court must performa gatekeeping function by prelimnarily
assessing "whether the reasoning or nethodology underlying the
testinmony is scientifically valid and [] whether that reasoning or
nmet hodol ogy properly can be applied to the facts in issue.”
509 U. S. at 592-93. Several factors may assist the district court
in making its determ nation: whether the theory/techni que can be
and has been tested; whether it has been subjected to peer review
and publication; the known or potential rate of error; and the
| evel of the theory/technique's acceptance within the relevant
scientific community. [d. at 593-94. Al t hough the approach is
flexible by its nature (after all, expert testinony and the
pecul iar facts of each case so demand), the overarching concern is

on the "evidentiary relevance and reliability" of the proposed

testinmony. |d. at 595.
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In Kunho Tire, the Court extended its holding in Daubert and

hel d that the gatekeeping function applies to technical and other
speci ali zed know edge in addition to scientific testinony. Kunho
Tire, 526 U.S. at 141. The Court stressed that the district court
must have "considerable Ileeway”" in both "how to determne
reliability" and "its ultimate conclusion.” |1d. at 152-53. The
ultimate credibility determination and the testinony's accorded

weight are inthe jury's province. See Mtchell v. United States,

141 F. 3d 8, 16-17 (1st G r. 1998). Wth these general principles
in mnd, we now consider whether the district court abused its

discretion in admtting Calero' s testinony. See Kumho Tire,

526 U.S. at 152 (citing Gen. Elec. Co. v. Joiner, 522 US. 136

138-39 (1997)).

A. The tax cal cul ati ons

Sun G| first contends that Calero's testinony should have

been excluded because her damages calculation was flawed.

According to Sun QGI, Calero neglected to take into account
Seahorse's failure to pay various taxes. It argues that if
Seahorse had properly accounted for its tax obligations, its

profits (and thus, damages) woul d have been nmininmal at best. Sun
Q| inexplicably neither pinpoints the disputed testinony nor
di scusses the actual figures that allegedly would have undercut
Calero's testinony. Qur review of Calero' s testinony provides no
support for Sun Ql's claim Calero testified that she considered

the provisions of Seahorse's tax exenption decree in conjunction
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with its historical sales.' Fromthat analysis, Calero concluded
that approximately fifty percent of the sales were for tax exenpt
vessel s, and that the remminder of the sales would require an
assessment of forty-two percent, the nornmal tax rate. Calero used
those figures to conclude that, even with its tax obligations,
Seahorse woul d have carried a profit in each of fiscal years 1992
t hrough 1996.

Gven Calero's plain testinony and Sun Ql's failure to
meani ngful ly point out any discrepancy in the record, we cannot
conclude that the district court abused its discretion in allow ng
Calero's testinmony. Mreover, to the extent that Sun G| sought to
prove that Calero's tax calculations were flawed, it followed the
proper course of action by rebutting that testinmony with its own

expert. See Daubert, 509 U. S. at 596 ("Vi gorous cross-exam nation,

presentation of contrary evidence, and careful instruction on the
burden of proof are the traditional and appropriate neans of
attacki ng shaky but adm ssible evidence."). The well known adage
t hat reasonabl e peopl e can di sagree applies here full force. That
the jury found i n Seahorse's favor does not nmean that the district

court erred in admtting the testinony.

0 Calero reviewed nore than 16,000 daily invoices over a

period of three years to assess Seahorse's average tax exenpt

sal es.
1 According to Calero's testinony, the vessels were only

ninety percent tax exenpt, leaving a ten percent tax liability.

- 24-



B. Fut ur e Danages

Calero's forecast of danmages over a ten-year period, however
I's nore troubl esone. Sun Ol contends that the ten-year period was
overly specul ative because the initial agreement was for only a
one-year period, the |ongest renewal period was for four nonths,
and the entire PMPA relationship lasted only two and one-hal f
years. It further maintains that due to Seahorse's m sconduct,
there was no reasonable basis to believe that the agreenent woul d

extend so far into the future. See, e.qg., lrvine v. Mirad Skin

Research Labs., 194 F. 3d 313, 321 (1st G r. 1999) ("Absent adequate

factual data to support the expert's conclusions his testinony was

unreliable."); Wallace Mtor Sales, Inc. v. Anerican Mditor Sales,

780 F.2d 1049, 1062 (1st Cir. 1985) ("[T]here is a distinction
bet ween proof which allows the jury to nake a 'just and reasonabl e
i nference' of damages and proof which only provides a basis for

"pure specul ation or guesswork.'") (quoting Bigelow v. RKO Radio

Pictures, Inc., 327 U. S. 251, 264 (1946)); see al so Boucher v. U.S.

Suzuki Motor Corp., 73 F.3d 18, 22 (2d Gr. 1996) ("Adm ssion of

expert testinony based on specul ative assunptions is an abuse of
di scretion. ™).

W need not decide whether this tine period was unduly
specul ative. Gventhe jury' s ultimate award, the district court's
adm ssion of Calero's testinony woul d have been harm ess error at
best. The jury evidently grasped the disparity between Calero's
long-term forecast of $10.7 million and the reality of Seahorse's

situation, and di scounted Cal ero's forecast accordi ngly by awar di ng
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only $800,000 in lost profits and $2.2 nmillion in going concern

damages. 2

I ndeed, the jury's award not only fell far short of the
ten-year estimate, but of the five-year estimate and that of the
four years following the close of Seahorse's operations as well.

Therefore, although the district court may have erred by all ow ng
Calero to forecast for ten years, it would have been only harni ess
error, and is therefore not a basis for granting a newtrial. The
district court did not err in admtting the balance of Calero's
testi nony because Calero took into account Seahorse's historical

performance, in conjunction with the performance of others in the
i ndustry and the overall Puerto R co econony, in calculating

Seahor se' s damages. *?

VI. Denial of Mtion for New Trial

A district court's refusal to grant a new trial is reviewed

only for manifest abuse of discretion. See Diefenbach v. Sheridan

2. As not ed above, the jury concluded that Seahorse failed to

mtigate $500, 000 of its damages.
3 W also reject Sun Ol's argunent that Calero relied on
erroneous assunptions in calculating damages. According to Sun

O1l, Calero assuned that Sun Ol was obligated to give Seahorse
preferential fuel prices and that Seahorse was the only distributor
that was allowed to use the Sun QI logo and trademark. Calero

testified, however, that her estimte of damages relied neither on
a finding that Seahorse was entitled to the | owest price nor that
Seahorse was Sun G |'s exclusive distributor.

Sun G| also challenges Calero' s danage calculations for
fiscal year 1991-92. The conpany provided neither meaningful
record references nor caselaw in support of this argunent, and it
therefore is waived. See United States v. Zannino, 895 F.2d 1, 17
(1st Cr. 1990) ("[l]ssues adverted to in a perfunctory nmanner
unacconpani ed by sone effort at devel oped argunentati on, are deened
wai ved. ") .
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Transp., 229 F.3d 27, 32 (1st Cr. 2000); United States v. Dunas,

207 F.3d 11, 14 (1st Cr. 2000). The court may order a new tri al
only "if the verdict is so clearly against the weight of the
evi dence as to anmount to a mani fest mscarriage of justice.”" G gna

Fire Underwiters Co. v. MacDhonald & Johnson, 86 F.3d 1260, 1263

(1st Cir. 1996). Sun G| challenges both the |iability and damages
findings of the jury. W cannot find nmerit in either challenge.
A Liability

The first question the jury faced was whether Sun GOl
termnated, or Seahorse voluntarily abandoned, the franchise
rel ati onshi p. Seahorse's theory was that Sun G Il's wunilateral
change in pricing structure and subsequent actions, culmnating in
Sun QOl's February 17, 1992 letter, amunted to an illega
termnation. Sun Ol attacks the jury finding of term nation by
argui ng that the evidence shows that it had grounds to term nate
its relationship with Seahorse, and that, in any event, Seahorse's
m smanagenent and failure to adjust to changi ng market conditions
forced it to abandon its relationship with Sun QI in January,
1992.

Sun O | argues that the evidence overwhel m ngly denonstrated
that Seahorse's failure to respond to the volatile oil market and
to the change in pricing structure forced the franchisee to
voluntarily abandon the relationship. Sun G| cites to Seahorse's
"Analisis de Venta Isla y Barcos" -- its invoice/sales register --
to argue that Seahorse's fuel sales actually increased during the

two nonths after the new pricing structure went into effect. Sun
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Ol thus argues that the jury had no basis for concluding that the
change in pricing formul a brought on Seahorse's eventual dem se;
I nstead, the only conclusion permtted by the evidence is that
Seahorse's problens were fully attributable to Seahorse's own
m smanagenent .

The jury heard evidence, however, that the change in pricing
formul a caused irreparable harm Seahorse elicited testinony that
Sun G| set out to destroy Seahorse's business by denyi ng Seahorse
the benefit of weekly price protection, while offering it to
Seahorse's custoners. Thus, Seahorse's custoners began purchasing
directly from Sun QI at nore favorable prices. This, Seahorse
argues, ledto its decline and eventual dem se. Moreover, although
Seahorse's sales had increased for two nonths after the pricing
structure change, the overall sales during that period had dropped
markedly fromthe prior year

Havi ng revi ewed t he evi dence, we cannot say that the district
court abused its discretion in refusing to grant a new trial on
liability. The evidence established that the jury reasonably coul d
have concl uded t hat begi nning with the change in pricing structure,
and continuing wth its refusal to all ow Seahorse to purchase fue
on credit, Sun QI took steps to end its relationship wth
Seahorse, wi thout followi ng the PMPA's requirenents.

B. Damages

Sun G| also disputes the district court's refusal to grant a

new trial on damages, arguing that Seahorse failed to establish

t hrough reliable, non-specul ative evidence, that Sun G| caused it
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to suffer any danages. First, Sun Ol says that there was no
evi dence that Seahorse was profitable. W have already concl uded
that Seahorse's expert, Heidie Calero, presented adm ssible
evi dence of Seahorse's profits. Sun Ol contested that evidence
with testinony fromits own expert, Carlos Baralt, who testified
t hat Seahorse woul d not have been profitable under his assessnent
of Seahorse's various tax obligations. The jury's award of only a
fraction of Calero' s estimate confirns that the jury took into
account the testinony of both experts in nmaking its determ nation.

Lastly, Sun QI asserts that the damges award is not
supported by the evidence because Seahorse's financial records
cont ai ned some incorrect data. Specifically, it challenges the
reliability of Seahorse's Analisis de Venta Islay Barcos. Sun Q|
does not explain the alleged deficiencies, but Seahorse asserts
that Sun O l's claim rests on the incorrectness or absence of
approximately 170 of the Analisis's 11,000 transactions. At trial,
after Seahorse was alerted to the mssing transactions, Calero
recal cul at ed the damages and | owered her estimate by $600, 000. Sun
Ol did not respond to this argunent inits reply brief. It seens
to us that Calero's recalculation corrected any supposed

deficiencies in the initial assessnent of the records.

¥ Also, Sun G| argues that the dammges were specul ative
because there was no evidence that the relationship would have
| asted as long as Calero had estinated. As we already have
concl uded, however, Calero's | ong-termforecast was i nconsequenti al
because the jury clearly did not adopt it.
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VII. Seahorse's Mtigation of Damages

Finally, we turn to Seahorse's cross-appeal, in which it
contends that the district court erred in denying its notion to
anmend or alter judgnent regarding its failure to mtigate damges.
As the district court noted, Seahorse's notion was technically a
renewed notion for judgnment after trial under Fed. R Civ. P.
50(b). The district court's denial of a Rule 50(b) notion nust be
sustained "unless the evidence, together with all reasonable
i nferences in favor of the verdict, could | ead a reasonabl e person
to only one conclusion, nanely, that the noving party was entitled

to judgnent.” PH Goup Ltd. v. Birch, 985 F.2d 649, 653 (1st Gr.

1993). Seahorse cannot neet that high burden.?*

Seahorse first contends that Sun QI never neaningfully
presented the mitigation of danages defense, and thus waived it.
The record, however, shows otherw se. Sun QI initially raised
Seahorse's failure to mtigate danmages as an affirmati ve defense in
its answer to the conplaint, and again raised it in the parties'
proposed pre-trial order. At trial, Sun Ol questioned Alberto
Dapena, Seahorse's president, as to various alternatives Seahorse

coul d have taken to stave off Seahorse's close of operations. W

' Sun QG| asserts that Seahorse has waived its mitigation
cl ai m because it did not object to the jury instruction regarding
mtigation of damages imrediately after the jury was charged, as
required by Fed. R Cv. P. 51. Seahorse points out, however, that
t he chal |l enge was not only to the jury instruction, but also to the
district court's ultimate finding under Fed. R Cv. P. 50 that
there was sufficient evidence to sustain the jury's finding.
Because we conclude that the mtigation award was adequately
supported by the evidence, we do not consider whether Seahorse
wali ved its right to appeal.
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t hus concl ude that Sun G| pressed this argunent before and during
trial.

As to the substance of its argunent, Seahorse points to
Dapena's testinony that after Sun G| changed the pricing formula,
he attenpted to |locate other fuel suppliers to ensure Seahorse's
conti nued operation. Dapena also requested that Sun Q| rel ease
part of a letter of credit that it held so that Seahorse woul d be
able to buy fuel fromother suppliers. Finally, Seahorse asserts,
it continued to sell Sun G l's fuel until Sun G| term nated that
right in the February 17 letter.

Not wi t hst andi ng Dapena's actions, we agree with Sun Q1 that
it presented sufficient evidence to sustain the jury's mtigation
finding. On cross-exam nation, Sun O questioned Dapena about a
February 28, 1992 nenorandum he had witten to Seahorse's board of
directors, in which he placed the blanme for Seahorse's dem se
squarely on Sun Q. In that witing, Dapena proposed that a
nunber of alternatives were available to Seahorse to limt its
damages. On cross examnation, Sun Ol garnered that Seahorse
chose not to take action on them For exanple, Seahorse coul d have
tenporarily cl osed the conpany in order to reorgani ze or coul d have
filed for bankruptcy, with or without intent to resune operations
at a later tine. W thus conclude that the district court did not
err inleaving intact the jury's determ nation that Seahorse fail ed
to mtigate its damages.

Affirnmed. Seahorse to recover one half of its costs.
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